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THE ROMAN LAW AND THE GERMAN PEASANT 1 

One of the most curious and interesting facts in legal history 
is the introduction or " Reception " of the Roman law into Germany 
in the course of the fifteenth, sixteenth, and seventeenth centuries. 2 
Students of the new law began to find places as town-clerks or as 
councillors of princes, and, as such, eventually had opportunities to 
apply their legal knowledge in a practical way. Professors of law 
were frequently asked to act as arbitrators, and more important 
cases were often taken for advice or decision to the law faculties of 
the universities. The invention of printing made easy the multipli- 
cation of the works of the Italian commentators, and of popular 
handbooks, written by Germans, but based more or less on the 
medieval feudalized Roman law which was being actually applied 
and discussed in Italy. 3 The Reception of the Roman Law was 
greatly furthered by the establishment of the Reichskammergericht 
in 1495. Eight at least of its sixteen judges were to be men " learned 
in the (Roman) law". Many causes brought it about that this im- 
perial court inclined to judge according to Roman rather than Ger- 
man laws. In the sixteenth century, partly under the influence of 
this imperial court, similar, more or less Romanizing, supreme 
courts (Hofgerichte, Kammergerichte, Kanzleien) were created in 
many of the German territories. Roman legal ideas gradually 
filtered down from the higher to the lower courts, or were incor- 
porated to a greater or less degree in the numerous codifications of 
law made by princes and cities in the sixteenth and seventeenth 
centuries. 

1 A summary of this article was read at the meeting of the American His- 
torical Association in New York in December, 1909. 

3 For brief text-book accounts of the Reception, with bibliographies, cf. B. 
Windscheid, Lehrbuch des Pandektenrechts (ninth ed., Frankfort, 1906), I. 1-8; 
H. Brunner, Grundsuge der deutschen Rechtsgeschichte (third ed., Leipzig, 1908), 
pp. 244-252 ; R. Schroder, Lehrbuch der Deutschen Rechtsgeschichte (fifth ed., 
Leipzig, 1907), pp. 805-814. The best critical examination of the older writers 
and theories is by Georg von Below, Die Ursachen der Rezeption des Romischen 
Rechts in Deutschland (Munich, 1905). Cf. also Stolzel's review of v. Below in 
the Kritische Vierteljahrschrift fur Gesetsgebung und Rechtswissenschaft (1907), 
XLVII. 1-49. 

8 Cf. R. Stintzing, Geschichte der popularen Literatur des romisch-kanonischen 
Rechts in Deutschland (Leipzig, 1867), one of the most valuable works on the 
Reception, quoted hereafter as Stintzing, Pop. Lit. 
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What was the effect of this Reception of the Roman Law upon 
the German peasant in the time of Luther? In regard to this I 
venture to suggest that there has grown up a kind of legend. This 
legend, in a simple form which has been read by thousands of stu- 
dents in America, runs as follows : " The Roman civil law had in- 
deed been brought in by the ecclesiastics, and the lords favored it 
because it tended to regard serfs as slaves. The serfs naturally 
hated it because it hardened their lot. There was no good in ap- 
pealing to it. It was one of their grievances. So the peasants of 
each place must fight it out with their own lords. They must rebel 
or submit."* Similar ideas are found very generally accepted by the 
most noted writers. Professor Maitland wrote : " There seems to be 
plentiful evidence that the learned doctores juris who counselled 
the German princes and obtained seats in the courts were cordially 
detested by the multitude. In modern times they often have to 
bear much blame for that terrible revolt which we know as the 
Peasants' War." 5 And Professor Vinogradoff says : " We find the 
Mirror of Actions (Klagspiegel) trying to fit German class distinc- 
tions into the social classification of Rome in the same manner as 
this was done by Bracton. It translates fluently the Latin servus by 
Eigen Mann, that is, by ' serf \" 8 " The ' reception ' appears . . . 
mainly as a movement of the upper classes and of the political au- 
thorities connected with them. It encountered a good deal of op- 
position in the lower orders. Jurists were regarded as bad Chris- 
tions (Die Jurist en sind bose Christen). Every now and then one 
or the other among them was exposed to contumelious treatment, 
as, for example, two Constance doctors, whom a court of Schoffen 
in Thurgau put to flight, because it did not want to hear about Bar- 
tele and Baldele (Bartolus and Baldus), and was resolved to uphold 
its ancient customs. The revolutionary peasantry in 1525 declared 
in a fictitious document, nick-named ' The Reformation of the Em- 
peror Frederick III.', ' that all doctors of laws should be abolished, 
and that justice should be administered according to the law of 
Moses, because it is not good for men to get better law than that 
proclaimed by God '." 7 

These same views, that the Reception injured the peasantry and 

* F. Seebohm, Era of the Protestant Revolution (New York, 1896), p. 33. 

'English Law and the Renaissance (Rede Lecture for 1901, Cambridge), 
P. 23. 

"Roman Law in Mediaeval Europe (New York, 1909), p. 119. 

T Ibid., p. 129; but see note 56, below. Other recent statements in English 
of the depressing effect of the Roman law upon the peasants are by A. F. Pol- 
lard, in Cambridge Modern History, II. 176; by J. S. Schapiro, Social Reform and 
the Reformation (Columbia Studies in History, etc., 1909, XXXIV., no. 2), pp. 
40-53. 6l ; and in a more extreme form by E. Belfort Bax, German Society at 
the Close of the Middle Ages (London, 1894), pp. 219-228. 
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helped to cause the Peasant Revolt of 1525, are expressed with vary- 
ing emphasis by many German authorities — by Protestants 8 and 
Roman Catholics, 9 by writers on peasant conditions, 10 by historians 
of the law, 11 and by the philosophers of history. 12 

For the sake of clearness these ideas in regard to the Roman law 
and the German peasant which have been indicated above by quota- 
tion or reference, and which I have ventured to call a legend, may 
be briefly stated under three heads : (a) The jurists of the Reforma- 
tion period did not understand or have any respect for German 
customary and local law. They recklessly applied Roman legal 
conceptions to German institutions, and so treated some of the 
peasants as Roman slaves, (b) Roman law was hated by the 
peasants because it hardened their lot. They made a "popular 
opposition" to it as a "foreign" law. (c) It was a grievance of 
the peasants and one of the direct causes of the Peasant Revolt of 

I525- 

To determine whether these commonly accepted ideas are true 
or legendary it is necessary to consider how far they are supported 
by contemporary sixteenth-century evidence, and how far they may 
be traced as a legend which has arisen in later times. 

The most eminent German jurist of the sixteenth century is Ulrich 
Zasius (1461-1535). 18 He is cited as a jurist who ignored or 
despised German law and misapplied Roman law to German con- 
ditions. After studying at Tubingen, Zasius became a town-clerk 
at Freiburg in the Breisgau, a doctor of laws in 1501, and two 
years later a professor of Roman law in the university. With his 
academic position he also retained his position as town-clerk, and 

8 F. v. Bezold, Geschichte der Deutschen Reformation (Berlin, 1890, Oncken 
series), pp. 30-31, 44 seq., 452; Kultur der Gegenwart (1908), Theil II., Abth. 
V. i., p. 57 ; G. Egelhaaf, Deutsche Geschichte (Stuttgart, 1889), I. 544 seq. 

" J. Janssen, Geschichte des Deutschen Volkes seit dem Ausgang des Mittel- 
alters (ninth ed., Freiburg, 1883), I. 473-503, especially 486-494; II. 431 seq. 

10 W. Zimmermann, Geschichte des Grossen Bauernkrieges (first ed., Stutt- 
gart, 1842), I. 314-315. 

11 0. Stobbe, Geschichte der Deutschen Rechtsquellen (Leipzig, 1860-1864), 
II. 49-56 ; Stintzing, Pop. Lit., pp. xxiii seq. ; Jacob Grimm, Deutsche Rechts- 
alterthiimer (fourth ed., Leipzig, 1899), p. xviii ; Theodor Knapp, Gesammelte 
Beitrage zur Rechts- und Wirtschaftsgeschichte (Tubingen, 1902), p. 380. 

12 K. Lamprecht, Deutsche Geschichte (third ed., Freiburg, 1904), V. i. 115-116. 

13 The classic work on Zasius is still that of Stintzing ( Ulrich Zasius, Basel, 
1857), republished more briefly in his Geschichte der Deutschen Rechtswissen- 
schaft (1880), I. 155 seq., and in an article in the Allgemeine Deutsche Bio- 
graphie. For more recent literature see R. Schmidt, Zasius und seine Stellung 
in der Rechtswissenschaft (Rektoratsrede, Leipzig, 1904), pp. 48-50. Zasius's 
works were collected and edited by his son Johann Ulrich and his pupil Joachim 
Mynsinger: Opera Omnia (Lugduni, apud Sebastianum Gryphium, 1550, in 6 vols, 
fol.). It is from a copy of the reprint of 1590 (Frankfort), in the library of the 
Harvard Law School, that the citations below are made. 
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by practice became perfectly familiar with the town laws and cus- 
toms. He made his legal influence felt by long years of university 
lecturing, by numerous writings, and in legislation by his assistance 
in drawing up a code for the town of Freiburg. 

In the Freiburg code the Roman influence is indeed consider- 
able; Zasius himself says that it was drawn up with his own aid 
and was in large part in conformity with Roman law. 14 This was 
quite natural, for it dealt largely with procedure, contracts, mort- 
gages, and inheritances, subjects which had reached a much fuller 
development in the commercial society of Rome than in the less 
advanced towns of Germany. Still, the city fathers, in entrusting 
Zasius with this codification, evidently had no fear that he would 
" utterly disregard the local German laws and customs in his en- 
deavor to apply the comprehensive principles of Roman jurispru- 
dence to German conditions ". 15 Nor did he do so. He attempted 
to co-ordinate and harmonize German and Roman principles. He 
even modified Roman principles to make them accord better with 
existing German institutions. He frequently refers to old German 
customs, quotes them, or corrects mistakes in them. He uses pure 
German legal phraseology with the exception of a few common 
Latin words like " testament ", " contract ", etc., which were already 
in common use and generally understood. In short, as Stintzing 
has rightly pointed out, the whole work bears the stamp of a jurist, 
but of one who is familiar with the existing conditions of life and 
who is ready to comply with them rather than anxious to force them 
to fit his own theories. 16 

The Freiburg code is significant of Zasius's practical knowledge 
of actual life and his respect for the customary law of a town. But 
as it deals with commercial rather than agricultural subjects, it tells 
us nothing of his attitude toward the peasantry or his influence 
upon them. This must be sought in his writings and lecture notes, 
in which there are several significant passages. 

In a response " on certain unclassifiable things in German 
law ", 17 Zasius speaks of the proprii homines — the unf ree peasants. 18 

11 " . . . novis legibus municipalibus, jure communi magna ex parte con- 
formibus, ope nostra, superiore anno ita instruxit " (sc. Civitas Friburgum). 
Opera, I. 118, no. 12. 

15 Schapiro, p. 45. 

16 Stintzing, Zasius, p. 159. 

1T Responsa Singularia, lib. 11., cap. vn. (Opera, V. 36) : " De anonymis 
quibusdam in jure nostro. . . . Sic servi anonymi in nostra Germania homines 
proprii dicti, nee adscriptitii, nee coloni, nee capitecensi, nee statu liberi, nee 
liberti sunt, de omnium tamen natura aliquid participant. Istas igitur anonymas 
dispositiones recipi necesse est." 

18 Proprii homines is the regular Latin equivalent of Eigenleute, Bigen- 
menschen, Leibeigene, Halseigene, etc. ; these German words are used in sixteenth- 
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He names various Roman social classes, but is perfectly aware that 
none of the terms is properly applicable to the German unfree peas- 
ant. The German peasant is "anonymous " as far as classical 
Roman law is concerned. 

Zasius was also perfectly aware of the variety and complexity of 
the German agrarian conditions which he had before his eyes daily 
in the fields about Freiburg. He many times uses such phrases as 
" hodie proprii homines in varia conditione ", " in multiplici dif- 
ferentia ", " pacta curialia mirifice variantia ", etc. It was a sub- 
ject on which he had burnt some midnight oil and on which he 
wrote a very interesting response. 18 

After discussing at length, as a student of classical Roman law, 
the text in the Digest of Justinian on the dues of the Roman freed- 
man, he comes to the practical question, " How much of all this is 
applicable to men who in our own day might resemble slaves or 
freedmen?" His reply is that the German unfree peasants are 
like slaves in a certain few respects but are more like freedmen ; that 
as Tacitus pointed out and as the evidence shows, there never have 
been real slaves in Germany. For the German proprii homines, 
though marked with some characteristics of slavery, nevertheless 
possess property of their own, live in houses of their own, and are 
not reckoned as a part of the lord's household. 20 They can inherit 

century documents in south and west Germany as the ordinary designations for 
a large part of the peasantry, the part which was personally unfree. In south 
and west Germany in the sixteenth century all peasants, from a public point of 
view, were subjects (Untertanen) of a political authority (Gericktskerr) ; from 
an economic point of view, most peasants owed obligations to a landlord (Grund- 
herr) ; and from a personal point of view, a great many peasants still paid fowls 
annually or made some recognition of the fact that they were personally unfree 
subjects iLeibeigene) of a personal lord (Leibherr). This personal unfreedom is 
Leibeigenschaft ; it had been severe in its consequences in the Middle Ages, but 
was relatively mild in the' sixteenth century. Later, in the seventeenth century, 
Leibeigene was used to designate east-Elbe peasants, who were really subject only 
politically and economically to a Gutsherr who combined in his single hand the 
rights of Gericktsherr and Grundherr ; in the seventeenth century these east-Elbe 
peasants came to have obligations forced upon them as if they were also personally 
unfree. Cf. below, notes 66 and 71 ; also the excellent anaylsis of the mean- 
ing of Leibeigensckaft by T. Knapp, Gesammelte BeitrSge zur Reckts- und 
Wirtschaftsgesckichte (Tubingen, 1902), pp. 2-38, 85-95, 346-388. Leibeigener 
is often rendered in English by " serf ", but as this word is used in many 
senses I prefer " unfree peasant " as closer to the true meaning of the sixteenth- 
century Leibeigener. 

" Responsa Singularia, lib. I., cap. in. {Opera, V. 15-19) : " De operis, deque 
obsequiis libertorum ac earundem speciebus, insolita quaedam . . . Meas quoque 
vigilias ea in re addere placuit." The quotations and statements which follow 
are from this response. 

20 " Homines proprii in paucis quibusdam cum servis participant, et plus ad 
libertos respiciunt. Si quidem Germania pro Cornelii Taciti sententia veros 
servos nunquam habuit, id quod ipsa docet rei evidentia. Nam licet aliqui servili 
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ab intestato or ex testamento, serve as witnesses, sue in the courts, 
and engage in business on their own account. They can even make 
contracts with their lords, and are subject at law to the obligations 
of such contracts. There is a suggestion of slavery in the fact that 
the homines proprii are restricted in their freedom of marriage, 
but even in this case, Zasius says, they still resemble freedmen 
rather than slaves. In this connection he makes an interesting 
attempt to soften the contemporary German marriage restrictions by 
quoting in favor of the peasant two passages from the Digest which 
limit the patron's right to restrict the f reedman's marriage. Zasius 
thinks this good Roman doctrine might well be inculcated on mon- 
asteries and nobles in Germany to the benefit of the peasants. 

He then gives a general statement of the various dues — fowls, 
payments in money, labor services, etc. — owed to the lord, and 
shows his sympathy with the peasantry by adding that there are 
many lords in Swabia, both lay and ecclesiastical, who are either 
poor or reckless in expenditure, who use their superior position to 
cheat their well-to-do peasants ; for they borrow of them but never 
pay back the debt. Zasius's comments upon the labor services show 
the same sympathy with the peasantry and show also his respect for 
German customary law. "Homines proprii, where there is no special 
agreement, are bound to perform services only so far as they are 
according to the custom of the manor or of the neighborhood. . . . 
Even then they ought not to be so burdened with hard services as 
not to have sufficient time left for supporting themselves and their 
families." He recalls passages in the Digest which say that the 
patron ought to give the freedman a sufficient amount of time 
within which to do his services and ought not to demand services 
which are beyond the freedman's bodily capacity, and exclaims, 
" Quod utinam aetas nostra diligenter perpenderet ! " 

Similarly, referring to the fact that a great many of the peasants 
have statements of the mutual obligations of lord and peasant writ- 
ten down in a court roll, Zasius again exclaims, " These statements 
are observed strictly where they are in the lord's favor; would that 
they were also observed where the rights and advantages of the 
peasants are described ! " 

Finally, he considers the question whether homines proprii must 
provide the lord with the necessaries of life. " If we look at the 
Roman law the matter is quickly settled because this was the duty 
of the freedman ; but if we look at the German practice the question 
is doubtful, because clearly this jus alimentorum is not received 

apud nos nota laborent, propria tamen bona possident, propriis degunt domibus, 
■de familia domini non censentur." Ibid. 
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by German custom. Wherefore I drop the question ; no one shall 
say that the burdens of the unfree peasants, which already under 
some lords are too hard, have been increased by my writings." 

Zasius, however, did not confine himself to mere sympathy in 
his study. On several occasions he gave opinions in regard to the 
status of peasants ; on one occasion he protected twenty-two unfree 
peasants from unjust treatment by the Count of Tubingen ; 21 on 
another he showed that when a noble forbade his peasants to pasture 
their cattle in the woods before a certain day under penalty of ten 
pounds and the peasants broke the rule, the peasants ought to be 
regarded collectively, and the penalty of ten pounds need be paid 
but once by all together. 22 

Other passages might be cited, but these few give a fair idea of 
Zasius's legal treatment of, and real sympathy for, the unfree 
Swabian peasantry of his day. He understands their conditions and 
respects German customary law. He sees that the homines proprii 
— the unfree peasants — have little in common with Roman slaves, 
but do have some resemblances to Roman f reedmen ; but even here 
he does not recklessly apply the Roman law. 

Of a different character from the writings of Zasius are the 
legal works of the unknown author of the Richterliche Klagspiegel, 
of Ulrich Tengler and of Perneder. Zasius was a scholar and 
wrote in Latin for other scholars. Though he did not neglect the 
practical writings of the Italian jurists and frequently cited from 
them with respect, he preferred to study the Roman law of Justi- 
nian's time and earlier. The writers now to be considered, on the 
other hand, wrote in German. They aimed to make practical hand- 
books of Roman law for German notaries and clerks who might not 
have had a university training. They were " popularizers ". They 
sought their knowledge from the works of Italians like Azo, Baldus, 
Bartolus, Durantis, and Roffredus, rather than from an independent 
study of the Corpus Juris. Their .actual influence upon the practi- 
cal reception of the Roman law was probably greater than that of 
more learned men like Zasius. Do they apply the Roman law of 
slavery to German conditions to the injury of the peasant? 

The Richterliche Klagspiegel, which is commonly attributed to 
Sebastian Brant, 23 was written by an unknown author, some time 
shortly before the invention of printing. 24 Judging from the dialect 

21 R. Schmidt, Zasius, p. 69. 

a Responsa ad tit. I. de Actionibus Poenalibus (Opera, IV. 31). 

28 This mistake is due to the fact that Brant brought out a new edition of it 
in 1516. He made no corrections or improvements of importance, but allowed 
many blunders to remain. The best account of this interesting law-book is by 
Stintzing, Pop. Lit., pp. 337-407. 

*Ibid., p. 356. 
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and other internal evidences, the author must have lived on the 
border land between Swabia and Franconia — a region of the later 
Peasant Revolt. His book mu"st have had considerable vogue, as 
it was printed in at least five editions before 1500, 25 and in as many 
more during the next fifty years. The unknown author had mainly 
before him, and largely translated from, a treatise by Roffredus, as 
Stintzing has shown by a comparison of parallel passages ; but he 
often found it very difficult to find a proper German phrase to 
translate a Roman one. He naively asks pardon for omitting some 
passages which were too hard for him, and for evading his diffi- 
culty at other times by setting down untranslated the Roman phrase 
itself. 26 He cannot, for instance, find any German equivalent for 
libertus; in the few cases where he comes across the term, he em- 
ploys some circumlocution. 27 But he appears to think a consid- 
eration of Roman freedmen of little interest for Germany; for he 
gives very little attention to it — less than half a page — saying in ex- 
planation, " dise klag wurt selten geitbet, darumb lass ichs fallen ". 2S 
The thing, however, which has been seized upon by modern writers 2 * 
is the fact that the unknown author actually does in a few, though 
not many cases, translate servus by eigen Mensch. He could find 
no other good German equivalent. At first sight, therefore, it would 
seem that he is recklessly applying the Roman law of slavery to the 
German peasant. But in reality he is quite clear that the Roman 
law of slavery is not applicable in Germany, for he says emphat- 
ically, " Mark the fact that there is no eigen Mensch \i. e., like the 
Roman servus] either in Swabia or Franconia." 80 Not satisfied with 
this, he takes pains in three other separate passages to reiterate that 
" there are none in the German lands." 31 

26 Hain, nos. 3726-3730. The quotations below are from an edition of 1553 
in the Harvard University Library. 
26 Cf. fol. 96 a. 

27 " Wann libertus, das ist der, der eigen ist gewesen " (fol. 1 b). 
28 Fol. 42 a. He refers his reader to Azo for further information. 
28 Stintzing, Pop. Lit., pp. 369-371 ; Vinogradoff, cf. above, note 6. 

30 Fol. 34 b : " Merck was auss unseren eigen Frawen geboren wurt, ist unser 
eigen. Merck, auss dem du magst wol verstehen, das in Schwaben kein eigen 
mensch ist, noch in Franken ". 

31 Fol. 82 b : " Es mag gepeiniget werden der freigeboren und der eigen 
mensch, sie seind aber nit in teutschen landen." Fol. 82 b : " Wo der schuldner 
wissentlich dem glauber hette zu pfand gesetzt ein eigen mensch . . . diss libel 
setzte ich nit, wann diesselben eigen menschen seind in teutschen landen nit ". 
Fol. 119 a: "Wann wer sie [die fraw, die dz ehebrechen gelitten hat] eigen, 
so het dise verklagung nit statt. . . . Auch ist nit not mehr davon zu setzen, 
wann es ist kein eigen mensch in teutschen landen von denen die obgeschriben 
recht sagen ". When he comes in the treatise which he is following to the actio 
tributoria, which is an action growing out of a Roman slave relationship, he says 
(fol. 3 a), " Next comes the action known as Tributoria ; but it is not used here 
and therefore I omit it." 
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There were, of course, a great many peasants who were com- 
monly called eigene Menschen in southwest Germany in the fifteenth 
and sixteenth centuries, and while the author of the Klagspiegel was 
clear in his own mind that they were not at all the same as Roman 
slaves it is perhaps open to question whether his less-informed 
readers may not have depressed the German peasant by a blind ap- 
plication of the passages in the Klagspiegel where servus is trans- 
lated by eigen Mensch. This may have happened occasionally, 
though I have been unable to find any case of it; but, as will appear 
from the consideration of Tengler and Perneder, it could not have 
been very generally done ; neither of these writers was led to do it. 
Moreover, the unknown author was much more interested in forms 
of procedure and in criminal law than in the rules of private law. 
Aside from a very brief treatment of the rules of peculium (fol. 
3 b), de servo corrupto (fol. 9 b), de liberali causa (fol. 34 b), and 
unde vi (fol. 97 b), the passages in which servus is translated by 
eigen Mensch are in large part merely incidental. They are not 
passages which discuss status, or other subjects which, if given full 
treatment on the analogy of Roman slavery, might have tended to 
depress -considerably the legal position of the German unfree peas- 
ants. 32 The unknown author's use of eigen Mensch for servus is 
rather a discovery of the nineteenth century than a depressing factor 
in the hands of sixteenth-century practitioners. 

What has been said of the Klagspiegel of the fifteenth century 
is confirmed by two of the most popular and influential writers of 
the first half of the sixteenth century — Ulrich Tengler and Andreas 
Perneder. Both lived in the region of the Peasant Revolt, and 
wrote handbooks explaining existing German law and popularizing 
so much of the Roman law as they considered applicable in Ger- 

32 Professor Vinogradoff makes the interesting suggestion (Roman Law in 
Mediaeval Europe, p. 119) that "we find the Klagspiegel trying to fit German class 
distinctions into the social classification of Rome in the same manner as this was 
done by Bracton." But Bracton was greatly interested in just this question of 
status (cf. the parallel passages of Azo and Bracton, with notes by Professor 
Maitland, in the Publications of the Selden Society, VIII. 42-82). As Professor 
Vinogradoff himself points out (pp. 97 seq.) " Bracton follows Azo as to the 
principal and very important generalization ' all men are either free or slaves '. 
. . . Villains are equated with slaves. . . . [He] maintained that there was no 
difference between a serf and a villain." The unknown author of the Klagspiegel, 
on the other hand, completely avoided any consideration of this fundamental 
Roman dilemma, " omnes homines aut liberi sunt aut servi." I venture to think, 
therefore, that the analogy between him and Bracton is not complete and that it 
would be dangerous to apply for him in Germany Professor Vinogradoff's con- 
clusion for Bracton in England (p. 101) that "the infusion of Roman doctrine 
made the legal treatment of villainage harder than might have been the case 
otherwise." 
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many. Tengler describes conditions shortly before, and Perneder 
shortly after, the Peasant Revolt. 

Tengler, 33 as town-clerk of Nordlingen and then as provincial 
judge for the Duke of Bavaria at Hochstadt, had ample opportunity 
during a long life to become familiar with the law. He did not 
confine himself, however, he says in his preface, to his own study 
and practice, but sought information from others "learned in the 
law". He took as his model the Speculum of Durantis; but he 
realized that not all Roman law was applicable in Germany and 
that a great deal of the law in force depended on " well-founded 
(German) regulations and praiseworthy customs". From these 
he draws largely. In the single very brief passage — less than half a 
page — in which he discusses the unfree he suggests in a perfunctory 
way how persons become unfree, contrary to natural law, by birth, 
captivity, or debt, and refers to the similar passage in Justinian's 
Institutes (I. 3); he then concludes with the statement that "the 
obligations which the unfree owe to their lords depend on all sorts 
of burdensome usages and customs which cannot be briefly explained 
in the Laienspiegel, but can only be learned by experience in prac- 
tice of the law." 34 That is, he does not treat the German Leibeigener 
as a Roman servus nor define his obligations in Roman terms; he 
regards him simply as one of the German social class whose obli- 
gations are heavy, and vary from place to place according to local 
German custom, and can only be learned by observation and prac- 
tice. It is noticeable also that he does not include Eigenleute in his 
list of persons who may not sue in the courts (fol. 6 a) nor in the 
list of those who cannot serve as witnesses (fol. 50 b). 

Perneder, 85 legal adviser of the city of Munich and later coun- 
cillor of the Duke of Bavaria, being of a studious and practical turn 
of mind, compiled in his leisure hours a popular law-book. 36 As, 

33 The best account of Tengler and his work is by Stintring, Pop. Lit., pp. 
411-447. Cf. Stobbe, II. 170-173. The first edition of the Laienspiegel was pub- 
lished at Augsburg in 1509. Its popularity is attested by the frequency with which 
it was reprinted: at Augsburg in 1509, 1511, 15 12, at Strassburg in 15 10, 151 1, 
1514, 1516, 1518, and at least six more times before the middle of the century. 
The quotations below are from a Strassburg edition of 1510 in the Hohenzollern 
Collection, Harvard University. 

84 Laienspiegel, fol. X a : " Auch wes sie [die eygenletithe] iren herren mussen 
verpflicht, des sein menigerley beschwerlich gebreuch und gewonheit, die hierinn 
mit kurtz nit zu erkleren, sonder bey den erfaren der recht zu erfinden sein 
mogen ". Eigenleute, used here, is another common equivalent for Leibeigene ; 
cf. above, note 18. 

86 Cf. Stintzing, Gesch. d. Rechtswissenschaft, I. 573-579; Stobbe, II. 173- 
174; F. Litten, Rom. Recht und Pandekten Recht (Berlin, 1907), pp. 53-54. 

m Institutions Auszug und Ansaigung etlicher geschriben Kaiserlichen und 
des Heyligen Reichs Rechten (Ingolstadt, 1555; printed first in 1545, and often 
reprinted). 
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according to his own statement, he planned to give those passages 
of the Roman law which were actually in force in Germany in his 
own day, it is significant that he does not give the slightest account 
of the Roman law of slavery. On the contrary, in his chapter " on 
those who are subject to the law of another", under the heading 
"Von Leibeygenschafft in teutscher Nation", he refers to the fact 
that in ancient times the unfree had no property of their own, ac- 
cording to the Roman principle, "quodcumque per servum adquiri- 
tur, id domino adquiritur ", and then adds distinctly : " But the 
(Roman) law in this case especially is not at all observed by us 
Germans." 87 He goes on to explain, evidently following Zasius, 
how the German unfree are unlike the Roman slaves but in some 
respects may be compared to the Roman freedmen. 

Thus, it appears that the leading legal writers, both learned and 
popular, of Luther's time did not ignore German customary law 
in regard to agrarian conditions, and did not treat the German un- 
free peasant as a Roman slave. 

Having considered what the Roman lawyer of Luther's time 
thought of the German peasant, one wishes to know what the 
peasant thought of the lawyer and the Roman law. According to 
the commonly accepted opinion he cordially hated them; there was 
a " popular opposition " to the " foreign " law ; the Roman law was 
one of the grievances of the peasant and a direct cause of the 
Peasant Revolt of 1525. It is interesting to examine first the con- 
temporary evidence alleged in support of these opinions. It consists 
chiefly of the complaints of provincial estates and of satirists and 
reformers, and of an anecdote of what happened in Thurgau. 

In 1497 the provincial estates of Bavaria complained to their 
duke that the courts are not provided with officials in the proper 
fashion ; that there are many " learned men " and few of the native 
nobility ;' that the book of Bavarian law, which " outlandish " men 
are not acquainted with, lies unused; that consequently there arise 
new laws unknown to our forefathers and contrary to the common 
rules and custom of our land ; that from all this arises much distress, 

37 Fol. 6 b. The same statement is also found in another much used law-book, 
entitled: Statuten Buch,, Gesats, Ordnungen und Gebrmch Kaiserlicher Allge- 
mainer und etlicher Besonderer Land und Stett Rechten (Frankfort, 1553), 
fol. 5a:" Vor Zeiten haben die Leibeygene Knecht innhalt geschribener 
Recht gar nichts eygens gehabt, sonder was sie uberkommen ist alles des Herren 
gewesen. Institut. per quas person, nobis acquir. Es werden aber die Recht in 
disem fall sonderlich bei uns Teutschen gar nit ghalten und unsere leibeygen 
leut mehr den freigelassnen in Latein Liberti genant, vergleichet. Besitzen eygne 
guter, wonen in eygnen heusern, werden auch under dem haussgesinde des Herrn 
gar nit gzelt. Item sie mogen . . . eben so wohl als die Freien personn mit und 
on Testament erben haben ", etc. Cf. Zasius, above, note 20. 
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evil, and confusion. 38 In 15 14 the estates of Wiirttemberg made a 
similar complaint and in 1515, as well as on several subsequent 
occasions, the Tyrolese estates did likewise. 38 

These complaints are cited as evidence of the "popular oppo- 
sition " to the " foreign " law. 40 But these complaints are not an 
expression of peasant opinion at all; they are not "popular" com- 
plaints; they are the complaints of the estates, and the estates re- 
present the opinions of the lesser nobility, the clergy, and the towns, 
but not of the peasants or "people". 41 Furthermore these com- 
plaints are not a certain evidence of opposition to the Roman law 
even on the part of the lesser nobility. In Bavaria, for instance, 
what the nobility objected to in 1497 was not the Roman law; 42 
they objected primarily, as they had been objecting for a couple 
of centuries and before there was any question of Roman law, that 
the duke did not always reserve the best offices for " honorable and 
respectable men, who can show quarterings on their arms, and who 
are natives of Bavaria", 43 in other words for themselves. 

The gibes of the satirists, likewise, cannot be properly regarded 

88 O. Franklin, Beitrage zur Geschichte der Reception des Romischen Rechts 
in Deutschland (Hannover, 1863), p. 23; cf. below, note 42. 

39 V. Below, Ursachen, pp. 70-92 ; Sartori-Montecroce, Beitrage zur Oesterr. 
Reichs- und Rechtsgeschichte (Innsbruck, 1895), pp. 9 seq. ; F. Him, Gesch. d. 
Tiroler Landtage von 151S bis 1525 (Pastor's Erlauterungen zu Janssen's Ge- 
schichte, IV., heft s, 1905) ; H. V. Voltelini, in Mittheilungen des Instituts fiir 
Oest. Geschichtsforschung, XXIX. (1908) 182-188; H. Wopfner, Die Lage Tirols 
zu Ausgang des Mittelalters und die Ursachen des Bauernkrieges (Munich, 1908), 
pp. 183 seq. 

40 Stobbe, II. 50-51 ; Janssen, I. 492; Schapiro, p. 52. 

a The composition and number of estates varied greatly in the different terri- 
tories in Germany. Ordinarily the lesser nobility was by far the most influential 
element. Even in the very few instances (East Friesland, Kempten, to some 
extent the Tyrol, and a few tiny territories in central Germany) in which free 
peasants had a slight representation, the peasant influence was wholly over- 
shadowed by that of the other estates. Cf. v. Below, Territorium und Stadt, pp. 
163-282, on the "System und Bedeutung der landstandischen Verfassung", espe- 
cially pp. 198-222. 

12 It is not true that " In 1463 Duke Johann of Bavaria was forced to promise 
that he would not appoint jurists to his courts and would eradicate all Roman 
law " (Schapiro, p. 52) ; what he promised was, " das wir unsere gericht allent- 
halben in niderland [Lower Bavaria] mit erbaren leumbtigen leuten, die wap- 
pensgenoss sein, darzu die landschrannen redlich und nach notturft besetzen 
wollen, darmit die recht aufrichtiglich gefurdert werden " (Franklin, /. c, p. 20). 
In 1497 the estates did not speak of "juris Romani professores " but merely of 
" Gelehrten " ; the Latin phrase specifically mentioning Roman law is a later trans- 
lation published by an eighteenth-century writer with an animus against the 
Roman law ; this loose Latin version has become a locus classicus in the legend, 
since Eichhorn called attention to it (cf. below, note 74). 

" For the constant repetition of this idea of 1463 (cf. German text in pre- 
ceding note) as far back as the first part of the fourteenth century, see Frank- 
lin, /. c, pp. 11— 34 (ch. 11., "Die landstandischen Freiheitsbrief e ") . 
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as certain expressions of the peasant attitude toward the jurists 
and the Roman law; nor are they directed so much at the Roman 
law, or at jurists as representatives of the Roman law, as against 
jurists as individuals who were not free from human frailties. 44 
Also, aside from the fact that it is dangerous to take satirists too 
seriously, many of their charges against the jurists are the ex- 
pressions of an individual with a special grievance and do not neces- 
sarily represent a general feeling. Ulrich von Hutten, for instance, 
who is much quoted for the passages in which he pays his respects 
to the jurists, 45 belonged to the class of free imperial knights, that 
anomalous feudal survival from the German Middle Ages, which 
was rapidly being pushed to the wall by the new political forces of 
Luther's time. Hutten, like the Bavarian nobility, was jealous of 
this new class which stood for law and order, and which was get- 
ting places of more and more influence with the emperor and the 
rising territorial princes. 46 It may well have been the gall of jeal- 
ousy and failure that was the motive of Thomas Murner's outbursts 
in the " Gild of Rogues ", 47 Murner was a literary charlatan who 
first gained notoriety by giving humanistic courses on the classics 
at Freiburg; then he taught logic by the use of playing-cards and 
prosody by checkers with such success that he was held by some to 
be a wizard. Noticing the growing favor which was being accorded 
to Roman law, he offered to the public a "playing-cards edition of 
Justinian's Institutes ". In this, by pictures and artificial devices 
to aid the memory, he guaranteed to teach anyone, " even one who 
knows little or nothing", the sum and substance of Justinian's 
Institutes " in four weeks ; let no one be frightened away by the 
shortness of the time ". 4S This venture had no commercial success, 
but widened the breach between him and the serious-minded jurists. 
Zasius, indignant at such nonsense, denounced Murner in no uncer- 
tain terms, 49 and prevented him from getting the degree of doctor of 

44 Cochlaeus, quoted by Janssen, I. 491, is exceptional in specifically denouncing 
the law of Justinian. 

45 Quoted at length by Stobbe, II. 45-47. 

46 He complains in the "Robbers", (Opera, ed. Bocking, IV. 378), "Quorum 
scribae totum regebant Maximilianum nobis . . . et abutebantur simplice principe 
ut volebant." Ibid., p. 383 : " Quoties aguntur apud Principes controversiae, hi 
statim accersuntur Sapientes, qui dejudicent, occupantque Principum aulas ipsi, 
ejecta nobilitate, soli." 

47 Quoted by Zimmermann, Bauernkrieg (first edition), I. 314, by Janssen, I. 
488, and by Schapiro, p. 48. 

48 Chartiludium Institute summarie doctore Thoma Murner memorante et 
ludente ; cf. L. Sieber, " Thomas Murner und sein juristisches Kartenspiel ", in 
Beitrdge z. vaterl. Gesch. herausg. v. d. histor. Gesellschaft in Basel, X. (1875) 
273-312; and Stintzing, Pop. Lit., pp. 465-467. 

49 Opera, I. 122 ; Stintzing, Pop. Lit., p. 467. 
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laws. 50 This personal hostility between Murner and more successful 
writers was probably not without its influence on the author of the 
" Gild of Rogues "." 

The piece of evidence which is perhaps urged most often and 
with the greatest confidence, and which is also most typical in the 
growth of the legend, is the Thurgau anecdote. 52 This anecdote, 
which is delightfully picturesque but too long to be quoted here, 
was first given prominence in an abbreviated form by G. L. Maurer 
in 1824, but may be traced to its original author in a longer form. 53 
A certain German named Kreydenmann went to the Swiss village of 
Frauenfeld in Thurgau and after " a noble dinner " and " all sorts 
of discourse " heard some one tell how a Roman jurist from Con- 
stance had once been shown the court-room door at Frauenfeld 
for quoting two Italian Romanists. 54 Now, instead of this being 
evidence of hostility to Roman law in Germany at the beginning of 
the sixteenth century, as is assumed by all the writers who follow 
Maurer, it really appears from the original account that it is evi- 
dence, not for Germany, but for Switzerland ; in fact, the very reason 
why Kreydenmann notes the anecdote is to show how Switzerland, 
to which the influence of the Reichskammergericht did not extend 
and in which Roman law was not " received ", differed from Ger- 
many; and, in the second place, the anecdote does not belong to 
Luther's day at all, but to the seventeenth century. Here, as else- 
where, the legend has been made to rest upon evidence which has 
been transferred from the seventeenth to the sixteenth century. 55 
Also the accuracy itself of facts told after "a noble dinner" and 
" all sorts of discourse " may be open to some question. 

Finally, there is the so-called Reformation of the Emperor Fred- 

50 Stintzing, Pop. Lit., p. 462 ; Murner was already a doctor of theology. 

M That Murner tried to popularize the Roman Institutes and at the same time 
denounced jurists is significant of the fact stated above : that such opposition as 
existed was opposition to jurists as individuals and not as representatives of 
Roman law. Similarly Sebastian Brant and Zasius, both of whom had a high 
opinion of Roman law and wrote and edited many works dealing with it, take 
occasion to score members of their own profession. Cf. similarly Luther's 
Tischreden, Sammtliche Werke (Erlangen, 1854), LXII. 214-284. 

52 By Vinogradoff, cf. note 7 above ; Maitland, /. c, p. 83 ; Janssen, I. 492 ; 
Stintzing, Pop. Lit., p. xxv; Zoepfl, Deutsche Rechtsgeschichte (fourth ed., 1871), 
I. 226 ; and by G. L. Maurer, cf. below, note 75. 

58 J. C. Kreydenmann, Tractatus von der Reichsritterschaft (1646), Quaestio 
28, § 16, printed in Burgermeister's Bibliotheca Equestris (Ulm, 1720), I. ii. 757. 

54 " Hort ihr, Doctor ! wir Eydgenossen fragen nicht nach dem Barthele und 
Baldele und andern Doctorn, wir haben sonderbahre Landbriich und Recht. 
Naus mit euch, Doctor, naus mit euch. Und habe der gute Doctor miissen 
abtreten . . ." 

58 Cf. below, note 76. Kreydenmann told the anecdote in 1646. 
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erick III., a radical and somewhat incoherent panacea proposed 
shortly before 1525 for the social and political ills of Germany. It 
is drawn in part from earlier reform plans of the fifteenth century, 
a fact which led many writers to attribute it by mistake to Frederick 
III. 56 But it also breathes the spirit of fanatical opposition to polit- 
ical and especially ecclesiastical authority, which is common in the 
radical writings that, after 1520, began to follow in the wake of 
Lutheranism. It says (Art. V.) in hostile language that there 
ought not to be any doctors of law, civil or canon, in the courts or 
councils of princes, though three doctors ought to be maintained at 
each university in Germany who may study law and be appealed to 
for decisions in cases of doubt. This hostility is due partly to a 
common tendency among the fanatical writers of the period to 
identify the jurists representing Roman law with the bitterly hated 
ecclesiastical authorities representing canon law. The same man 
often held the degree in both laws and the blind hatred felt for the 
Roman church officials was easily transferred and extended to the 
jurists. It is due partly also to the fact that this document is prob- 
ably the work of a group of free imperial knights, that is, of a class 
which had special reasons for hating jurists as well as ecclesiastics. 
Though this document circulated among the peasants it certainly 
was not written by a peasant ; its statements cannot be regarded as 
the spontaneous expression of peasant opinion but rather as ideas 
suggested to them by the knights. 

On the other hand, if one turns to the Twelve Articles and the 
local statements of grievances which were drawn up in the winter 
and spring of 1 524-1 525 and which do clearly express peasant 
opinion, there is no direct indication of hostility to jurists or the 
Roman law. 57 There are complaints against new burdensome reg- 

M Cf. Stobbe, II. 50-53. Schapiro, pp. 100-114, gives a translation and a 
brief account of the theories in regard to this document. H. Werner, " Die 
Reformation des Kaisers Friedrich III.", in Westdeutsche Zeitschrift fur Ge- 
schichte und Kunst (1909), XXVIII. 29-70, and (1910), XXIX. 83-117, has 
recently shown good reasons for believing that it was the work, not of the 
peasants, but of the West-German Reichsritterschaft under the lead of Franz von 
Sickingen and that it was written out by Hartmuth von Cronberg in Landau in 
August, 1522, sent to Luther, and printed in 1523. It was the basis for a very 
similar document known as Hipler's Reformation ; some of the same ideas are 
found in the reform projects of Eberlin v. Gunzburg and of Geismayer; cf. 
Schapiro, pp. 1 15-160. 

H Cf. original documents or summaries of them given by Oechsle, Bensen, 
Jorg, Baumann, and Hartfelder in their volumes on the Peasant Revolt ; also H. 
Wopfner, Quellen z. Gesch. des Bauernkrieges in Deutschtirol (Innsbruck, 1908). 
The phrase, Juristen sind bote Christen, appears to have originated, not with 
the peasants, but with learned theologians who were attacking the jurists on 
theological grounds (cf. Stintzing, Das Sprichwort : " Juristen bose Christen ", 
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illations, arbitrary judgments, excessive punishments, unfair advo- 
cates, 58 and undue costs. But these complaints do not specifically 
indicate the jurists, and still less the Roman law, as causes of these 
evils. Nor is there any hint of a complaint that jurists were treating 
the unfree peasants as Roman slaves. It is likewise significant 
that in that great storehouse of genuine peasant ideas, Grimm's 
Weistiimer, there is not the slightest indication of any hostility to 
Roman law or jurists. 59 In fact the peasants had very little ac- 
quaintance with it, for Roman law permeated only very slowly 
from the higher courts of the emperor, princes, and towns down into 
the local country courts before which most peasant litigation came. 
The dissatisfaction, evidenced by the complaints of lack of justice 
in the grievances of 1524-1525, was really often dissatisfaction 
with an oppressive and abusive use of German law and German 
legal procedure. This dissatisfaction sometimes led people, as Stol- 
zel has shown from an examination of the local records of Hesse 
in the fifteenth and sixteenth centuries, actually to turn from the 
German courts and seek the arbitration of some Roman-trained 
official in the service of the territorial prince. 60 In other cases per- 
sons took appeals from the judgment of the popular court, where 
the people had rendered judgment according to German law, and 
carried their case voluntarily to the supreme court of the territorial 
prince where jurists were ordinarily in a majority. 61 This could 
never have happened if there had been any general consciousness of 
the application of a " foreign " and oppressive Roman law. 62 

It is perhaps a further indication that peasants did not hate and 
detest jurists and Roman law that many peasants, along with the 

Bonn, 1875, pp. 5-10). Stintzing, under the influence of nineteenth-century 
ideas indicated below, assumes (pp. 13, 16) that this phrase was used by the 
peasants in 1525, but admits (p. 13) that there is no direct evidence for this 
assumption. 

58 Complaints against " Vorsprecher ", which were common in Luther's day 
as in earlier centuries before the Reception, have been often interpreted as com- 
plaints against Roman jurists and even against Roman law ; but the Vorsprecher 
existed as an official in the old German legal system before the Reception of the 
Roman law ; he formulated for the parties the proper answers in court ; by an 
abusive practice he was often allowed even to formulate the decision of the case ; 
ami he also roused resentment by various evil practices ; cf. A. Weissler, Geschichte 
der Rechtsanwaltschaft (Leipzig, 1905), pp. 25 seq., 74-83. 

59 This statement is made partly on the basis of a reading of a large part of 
the Weistiimer dating from 1450 to 1550 and partly on the supposition that the 
voluminous index made by R. Schroder (vol. VII., 1878) is complete. In fact 
there is no mention of Roman law, with one exception, VI. 721 (undated). 

M A. Stolzel, Entwicklung des gelehrten Richterthums (Stuttgart, 1872), I. 
142-165; II. 177 seq. 

a Ibid., I. 166-231; II. 61-66. 
M C/. ibid., I. 35-42. 

AM. HIST. REV., VOL. XVI. — 17. 
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young men from the towns, studied law at the universities and 
eventually secured official positions which had formerly been largely 
monopolized by the clergy and lesser nobility. The desire of 
Luther's father that his son should become a jurist is not an ex- 
ceptional case. 63 

Finally, the Peasant Revolt, of which the jurists and Roman law 
have been commonly regarded as a cause, is sufficiently explained 
on other economic, political, and religious grounds, as has been 
shown in several recent monographs on special localities. 8 * In the 
spring months of 1525, when the peasants began to murder nobles 
and clergy and burn castles and monasteries, one does not find any 
German peasant making the cheerful suggestion which Shakespeare 
attributes to one of Jack Cade's followers : " The first thing we do, 
let's kill all the lawyers." 

How then did these commonly accepted ideas, which are not sup- 
ported by sixteenth-century contemporary evidence, come into 
being ? How did the legend arise ? Like other legends it grew from 
small beginnings and from a combination of several elements. It 
germinated in a confusion of peasant conditions east and west of 
the Elbe. It began to grow through the assignment to the sixteenth 
century of what really happened in the seventeenth century. It was 
strengthened by the growth of a nationalistic German feeling. And 
it reached its present form through the tendency of writers to copy 
blindly second-hand statements, or even, in the interest of a theory 
or prejudice, to make generalizations not warranted by the facts. 

Peasant conditions east of the Elbe have had a very different 
development from those west of the Elbe. 65 In the East, in the 
lands once occupied by the Slavs, German colonists settled in the 
thirteenth century as free peasants. But in the course of the fif- 
teenth and sixteenth centuries, owing to peculiar economic and po- 
litical conditions, these free peasants sank into a condition little 

ra Cf. Max Lenz, in Historische Zeitschrift, LXXVII. 401 seq. 

u H. Wopfner, Die Lage Tirols zu Ausgang des Mittelalters und die 
Ursachen des Bauernkrieges (Berlin, 1908), pp. 184-189; W. Stolze, Zur Vorge- 
schichte des Bauernkrieges (Berlin dissert., 1900), p. 14; F. Kiener, "Zur 
Vorgesch. d. Bauernkrieges", in Zeitschrift f. Geschichte des Oberrheins, Neue 
Folge, XIX. ; cf. also Kaser, in Deutsche Geschichtsblatter, IV. (1903) 301-309 ; 
A. Memminger, Zur Gesch. der Bauernlasten (Wurzburg, 1908), p. 117. 

"For excellent general accounts of the contrast between the great produce- 
yielding estates of the cultivating lords in the east (Gutsherrschaften) and the 
rent-yielding estates of landlords in the south and west of Germany (Grund- 
herrschaften) see v. Below, Territorium und Stadt, pp. 1-96, and T. Knapp, 
Gesammelte Beitrage, pp. 348-388, reprinted from Zeit. d. Savigny Stiftung, XIX. 
(1898) 16-51. For monographs on special regions see Dahlmann-Waitz, Quellen- 
kunde (seventh ed., 1906), nos. 1706-1746, and Erganzungsband (1907), nos. 
1 696-1 745. 
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better than that of Roman slaves. 66 This deterioration was not 
at first in any way clue to the jurists or the Roman law, 67 but by 
the time the deterioration was largely accomplished, that is, by the 
close of the sixteenth century, there appeared Roman jurists who 
did recklessly apply the Roman law of slavery to these poor east- 
Elbe peasants. This was first actually done in 1590, nearly three 
quarters of a century after the Peasant Revolt, by a Mecklenburg 
jurist named Husanus. Enamored of the Roman law, ignorant of 
history, without even an accurate observation of peasant conditions 
about him, and scarcely twenty-four years of age, he wrote a tract 
which amply deserves the reproaches which have been heaped upon 
the jurists. 68 He says : " The peasantry of north Germany represent 
for us the exact image of ancient slavery. All the laws sanctioned 
in regard to slaves may be properly transferred and applied to our 
peasants." 69 For his authority he quotes from Justinian's Digest. 
Here is the beginning of the legend. 

From the beginning of the seventeenth century it became com- 
mon for Romanizing jurists, following Husanus and quoting his 
arguments and false analogies, to regard the depressed east-Elbe 
peasants as Roman slaves; in so doing they depressed them still 
farther. The legend, thus germinated, then began to grow from 
the fact that later writers did not always distinguish between con- 
ditions east and west of the Elbe nor between conditions of the sev- 
enteenth and sixteenth centuries. Ideas held in the seventeenth cen- 
tury in regard to east-Elbian peasants were carelessly transferred 

66 The east-Elbe noble, deprived of his former congenial occupation of fight- 
ing, turned to agriculture, increased the number of acres under direct cultivation, 
expropriated peasants, and forced those who remained to perform steadily increas- 
ing agricultural services ; when the peasant tried to run away or sell his land he 
was prevented by his lord, who feared to lose his services. The nobles were able 
to exploit and depress their peasants for their own selfish interests, partly because 
they put enough pressure on the weak territorial prince to make him legalize their 
actions, and partly because they had secured a jurisdictional as well as economic 
authority over the peasant ; the lord was both Gerichtsherr and Grundherr, and 
if he wished to make an oppressive use of this double authority there was no 
help for the peasant; cf. above, note 18. 

67 F. Grossmann, " Ueber die gutsherrlich-bauerlichen Rechtsverhaltnisse in 
der Mark Brandenburg", in Schmoller's Forschungen, IX. (1890), heft 4, pp. 
18-49 J C. Beyer, Die Regierung und die Bauern, Kulturgeschichtliche Bilder aus 
Mecklenburg (Berlin, 1903), p. 16; H. Bohlau, "Ueber Ursprung und Wesen der 
Leibeigenschaft in Mecklenburg", in Zeit. f. Rechtsgeschichte, X. (1872) 357- 
387 ; C. J. Fuchs, " Der Untergang des Bauernstandes und das Aufkommen der 
Gutsherrschaft nach archivalischen Quellen aus Neu-Vorpommern und Rugen " 
(Strassburg, 1888, in G. F. Knapp's Abhandlungen, heft VI.), pp. 39 seq. 

08 Tractatus de Servis seu Hominibus Propriis, in quo turn veteris, turn 
hodiernae Servitutis Jura breviter ac dilucide explicantur. It was twice printed in 
1590, again in 1663, and again in 1699; cf. Bohlau, I. c, pp. 387-426. 

69 Tractatus, II. 25 and 37. 
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and imputed to sixteenth-century jurists in regard to peasant condi- 
tions in south and west Germany. 70 This mistake was all the more 
natural because of another. Up to the seventeenth century the 
east-Elbe peasants were ordinarily designated in an historically 
proper fashion as "peasants" (Bauem), "subjects" (Untertanen), 
or "settlers" (Lassiten). But in the seventeenth century, partly 
owing to a confusion of terms, and partly owing to the influence of 
Husanus and his followers, east-Elbian peasants come to be desig- 
nated as Leibeigene. 11 This was the same word as was used, though 
with a somewhat different meaning, for West German unfree peas- 
ants in the sixteenth century. 

The legend, thus started, took strength from the growth of a 
nationalistic school of German jurists — of men who had a love for, 
and a pride in, the old German law. This feeling first finds decisive 
expression in Conring's remarkable pamphlet, De Origine Juris 
Germanici (1643). Conring, who laid aside his profession of phy- 
sician to come to the rescue of a Helmstadt professor of law who 
had been attacked for denying the authority of the Roman law in 
medieval Germany, is the first of a long line of eminent German- 
ists. 72 These Germanists were naturally ready to think evil of the 
rival system of Roman law and its adherents. Thomasius, Senck- 
enberg, and others in the eighteenth century began to reproach not 
only the Romanists of their own day but also those of the sixteenth 
century with a harmful disregard of German law, and a still more 
harmful application of false Roman analogies to German conditions. 
The antagonism was deepened, after Napoleon's invasion of Ger- 
many and the introduction of the Code Napoleon into parts of 
western Germany, by the conflicts which arose between those who 
wished to make a code for Germany, and those who, like Savigny 
and his " historical " school, maintained that the time was not yet 
ripe for this. The Germanists were strengthened after the over- 
throw of Napoleon by the strong nationalistic spirit, by the Romantic 
movement, and a little later by the activity of the Grimm brothers in 
reviving the German Middle Ages. Under the influence of philos- 
ophy there was developed the conception of a self-conscious Ger- 

70 Cf. below, note 76. 

"In Pomerania in official documents as early as 1616 (Fuchs, p. 71); in 
Mecklenburg in 1633 (Beyer, p. 41) ; and in Brandenburg in 1632 the Elector, 
replying to the nobility of the Neumark, speaks of their " hergebrachten Leibeigen- 
schaft iiber ihre Untertanen (Grossmann, p. 32, note 5) ; cf. above, note 18. 

72 Stobbe, II. 418 seq. ; Stintzing, Gesch. d. Rechtsw., II. 3-6, 165-188. Ac- 
cording to F. Frensdofff , " Das Wiedererstehen des Deutschen Rechts ", in 
Zeit. d. Savigny St., XXIX. (1908) 48, the word "Germanist", as applied to the 
school opposed to the "Romanists", does not occur until 1791. 



The Roman Law and the German Peasant 253 

man " folk "J 3 Eichhorn, in his account of the Reception, relying 
on the loose Latin version of the complaints of the Bavarian nobility, 
had already assumed that there were " very lively complaints against 
the Doctors and the way they applied Roman law to German con- 
ditions "J* Then G. L. Maurer, writing under the influence of this 
philosophy and nationalistic feeling, and with the avowed purpose 
of showing the advantages of the old German procedure and secur- 
ing its adoption again in Germany, 75 went much further. Taking as 
a basis the passage in Eichhorn, the writings of Hutten and " such 
other true friends of the fatherland ", the Thurgau anecdote, and the 
so-called Reformation of Frederick III., he exaggerates and gener- 
alizes these class or individual expressions of opinion into a general 
popular opposition of the whole German nation, not only to the 
jurists, but also to the Roman law; he brands the Roman law as 
" foreign " to the spirit of the free German people, and represents 
the people at the time of the Reception as bitterly conscious that it 
was a " foreign " law. Then this idea was further developed by 
G. Beseler, K. Hagen, C. A. Schmidt, and other Germanistic legal 
writers. 

Meanwhile Zimmermann was writing a popular history of the 
Peasant Revolt, and seeking for as many causes as possible to prove 
the misfortunes of the peasants and the cruel oppression of the 
ruling classes. He not only accepted the general Germanistic 
charges against the Roman law, but greatly added to the legend 
by accepting and alleging what happened in Pomerania in the sev- 
enteenth century as characteristic of southwest Germany at the 
opening of the sixteenth century. 76 Zimmermann's book has been 

n Cf. Hegel, Philosophic des Rechts (1821), and S. Brie, Die Idee des Volks- 
geistes bei Hegel (Breslau, 1909). 

" Eichhorn, Deutsche Staats- und Rechtsgeschichte , § 444, note a ; the first 
edition was in 1808. On the complaint of the Bavarian nobility, cf. above, notes 

40-43- 

75 G. L. Maurer, Gesch. des Altgermanischen . . . Gerichtsverfahrens, dessen 
Vortheile, Nachtheile und Untergang (Heidelberg, 1824), Vorrede, p. vi : " Das 
gerichtliche Verfahren war noch wahre Volkssitte, die erst in den im spateren 
Mittelalter aufgedrungenen fremden Gesetsen ihren Untergang fand. . . . Mein 
innigster Wunsch ist es wenigstens, dass wir, wie in anderer, so auch in dieser 
Hinsicht, von dem Fremden lassen und zum Einheimischen . . . zuriick kehren 
mochten. Zumal da das nationale Verfahren unlaugbare Vortheile vor dem 
Fremden . . . ", etc. 

'" W. Zimmermann, Allgemeine Gesch, des Grossen Bauernkrieges (first ed., 
Stuttgart, 1841), I. 313: "The introduction of the Roman Law, unwholesome in 
so many respects, was especially so as regards its oppressiveness for the common 
man. Since the close of the fifteenth century the doctors of law gave decisions 
according to Roman law. With their heads full of Roman jurisprudence and 
Roman terms, and ignorant of old German law and old German conditions, they 
confused and muddled native and foreign law ; by their decisions they depressed 
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much quoted by writers on the Peasants' War ; his statements about 
the Roman law have been uncritically accepted, and the idea that it 
was a cause of the Peasant Revolt has strengthened the idea that 
it was opposed and hated by the people. Finally Janssen, a Catholic 
historian anxious to show that Germany was worse off in the Luth- 
eran age than earlier, and therefore inclined to magnify any in- 
fluences which have been regarded as depressing to the peasant, has 
emphasized those passages in the sixteenth-century literature which 
serve his purpose, and given the legend the form from which later 
writers have largely quoted. 77 

In summary, then, I would say that an examination of the writ- 
ings of Zasius and other jurists and-writers of the sixteenth century 
does not support the commonly accepted ideas that the introduction 
of the Roman law tended in the time of Luther to depress the Ger- 
man peasant into the condition of a Roman slave; nor that there 
was a " popular opposition " to it ; nor that it was a grievance of the 
peasants and one of the causes of the Revolt of 1525. These ideas 
are of the nature of a legend which has grown up in later centuries, 
due partly to a confusion of peasant conditions east and west of 
the Elbe, partly to a nationalistic German feeling, and partly to un- 
warranted generalizations and an uncritical dependence of one sec- 
ondary authority upon another. 

Sidney Bradshaw Fay. 

individuals and whole villages from a free into an unfree condition, as could be 
proved by hundreds of documents and has been proved, for instance, by Arndt 
in regard to Pomerania. These juristic upstarts were the most zealous agents 
of the lords' usurpations and encroachments. They either misunderstood or pur- 
posely ignored and distorted the old German conditions. If they found in the case 
of a free rent-paying peasant a single indication which has any resemblance to 
Leibeigenschaft . . . they forthwith applied to him the Roman law of Slavery." 
Zimmermann does not, however, cite a single one of these " hundreds of docu- 
ments ". His only evidence for these sweeping generalizations is the combination 
of a quotation from Murner's " Gild of Rogues " (for its value cf. above, notes 48- 
51) with an indefinite reference to Ernst Moritz Arndt's Geschichte der Leibei- 
genschaft in Pommern und Riigen (Berlin, 1803). This is a good little book in 
which Arndt describes the terrible depression of the Pomeranian peasantry in 
the seventeenth and eighteenth centuries, and in which he quotes the depressing' 
Romanistic theories of Mevius (1646) and Balthasar (1779), two followers of 
Husanus ; he holds these to be directly responsible in part for the Pomeranian 
peasant's unhappy lot. 

77 It is not, of course, simply the alleged effect of the Roman law on the 
peasant which is the basis of his attack on the Roman law ; he has many other 
reasons for regarding it as " heathenish " and generally harmful in contrast to 
the "Christian" German law (cf. I. 474 seq.). 



